
 
1. Background  
 

A trial is scheduled for January 2013 in legal proceedings between the US 
government and BP related to the Gulf of Mexico oil spill.  Talks regarding a 
potential settlement are ongoing.  At the same time, BP has been in settlement 
talks with a number of claimants for settlement of claims for economic and 
property damages arising from the Gulf of Mexico oil spill (the “Class Action”). 

 
On August 13th 2012 BP filed a memorandum with the United States District 
Court, Eastern District of Louisiana in support of a motion for final approval of a 
settlement with the claimants in the Class Action (the “Settlement”). A “Fairness 
Hearing” required before approving the Settlement is scheduled for November 8th 
2012.  

 
On August 31st the Justice Department (the “DOJ”) filed a memorandum (the 
“Memo”) in response to the memorandum filed by BP in August. The DOJ makes 
clear that it takes no view on the Settlement and that “until receiving BP’s 
Motion, it is unlikely that the United States would have felt compelled to file any 
type of response related to the proposed settlement”. The Memo states that this 
position changed “as a result of arguments, new evidence, and plainly 
misleading representations in BP’s papers concerning liability and Natural 
Resource Damage (NRD) issues”. The DOJ believed BP was seeking to admit 
evidence into the “Fairness Hearing” and obtain findings that “would go to the 
heart of the claims of the United States and other non-settling plaintiffs.” It 
accuses BP of overreaching and seeking to try elements of the case in order to 
approve settlement of it. This led to the DOJ filing the Memo. 

 
2. The Memo 

 
Broadly speaking the Memo is divided as follows: 

 
a. A discussion as to why the court should not make any findings 
regarding gross negligence, wilful misconduct, or harm to the 
environment. 
 
The Memo requests that the court not make any findings on liability and 
NRD issues that could even potentially affect parties not part of the 
proposed settlement and instead that the court should only make those 
findings sufficient to assure itself that the settlement meets the legal tests 
for approval. 

 
b. The DOJ outlining why it believes BP is guilty of gross 
negligence, and wilful misconduct. 
 

i. This does not represent a change in U.S. officials' legal stance -- 
the DOJ has consistently maintained that BP and Transocean were 



grossly negligent and engaged in wilful misconduct in the events 
leading up to the Gulf of Mexico oil spill. 
 

ii. The DOJ uses the Memo as an opportunity to outline some of the 
evidence and arguments it will rely on to prove gross negligence 
and wilful misconduct on the part of BP. Below are a number (but 
not all) of the points raised in the Memo. 

 
1. Deposition testimony of Houston-based BP executive 

David Simms who “was unable (or refused) unequivocally 
to answer the simple question whether he and Guide, the 
Wells Team Leader, had more responsibility for safety 
aboard Deepwater Horizon than the rig’s cook or bed 
maker.”  

 
2. The fact that David Simms never talked to Guide to follow 

up on an email from Guide dated April 17th 2010 which 
concluded with the line: “The Operation is not going to 
succeed if we continue in this manner.” 

 
 
3. The “botched” performance of the negative pressure test. 
 

a. A ten minute conversation between Well Site 
Leader Vidrine and Houston-based BP Senior 
Engineer Mark Hafle in which the discrepancy in 
the test must have become clear and yet after which 
no action was taken to redo the test.  

 
b. “If Hafle had ordered Vidrine immediately to find 

the reason for the failed negative pressure test, the 
very actions that would have been taken would 
have accomplished the well monitoring and well 
control actions that would have saved the rig and 
the lives of its crew. p.25 i.e. the well would have 
been shut in before hydrocarbons passed the stack 
and entered the riser. 

 
c. The DOJ asking the court to ignore BP’s one-sided argument 
that the natural resources of the Gulf are “undergoing a robust 
recovery”. 
 
The United States and the five Gulf States are conducting a multi-year, 
multi-million dollar Natural Resource Damage Assessment (“NDRA”) to 
comprehensively address the environmental impact from the Gulf of 
Mexico oil spill. 
 
The Memo claims “BP is apparently seeking to pre-judge the results of 
the NRDA by inviting the Court to make factual findings on 
environmental injury based on BP’s selective and misleading account of 
environmental conditions”. 
 
The Memo describes BP’s characterization as “simplified” and “subject to 
substantial scientific debate”.  The DOJ claims there is “continuing 



ecological disruption resulting from the Spill” which “BP completely 
ignores”. 
 
The need to complete detailed studies is emphasised by the DOJ and they 
claim that “until those studies are completed, BP’s cherry-picked 
assertions of robust recovery are at best premature judgements on the 
health of the overall Gulf ecosystem”. 
 
It is worth noting that Gulf coast residents travelled to the 2012 BP AGM 
in London and raised the issue of continuing effects on wildlife and 
ecosystems. Their concerns were not accepted by the board. In light of the 
contents of the Memo it appears that this issue and in particular the 
points raised by the DOJ (at p. 28 -34) should be explored further with 
BP. 
 

 
3. Criticism of the Bly Report 
 

The DOJ lists “a culture of corporate recklessness” as an “underlying cause” of 
the Deepwater disaster. While this may be considered as ‘old news’ by 
shareholders, the Memo is scathingly dismissive of BP’s much vaunted 
investigation the “Bly Report”. The Memo (p.7) states: “But what is most striking 
[about the report] is the utter lack of any semblance of investigation of the 
systemic management causes deeply implicating the corporate managers and 
leadership who caused and allowed the rig-based mechanical causes to fester 
and ultimately explode…” 

 
The Memo is extremely critical that in 190 pages and another 569 pages of 
Appendices, there is no mention at all of the email exchange from April 17th 2010 
regarding the Macondo well which the Memo describes as a “clarion cry of 
impending disaster”.  Apparently the reason for this omission is provided in the 
Memo but the text is redacted on confidentiality grounds.  The paragraph 
immediately following the redacted text (p.8) refers to “these decisions by BP’s 
highest corporate levels to ignore fundamental organizational safety-based 
systemic causes..”  

 
It goes on to describe the Bly investigation as “rigidly circumscribed” which 
sought to hide a magnitude of evidence.  It suggests the reason for this was to 
hide a culture of “corporate recklessness”. 

 
Shareholders may wish to speak with BP regarding the specific allegations made 
by the DOJ in the Memo regarding the adequacy of the Bly Report. 
 
It is also worth noting that the Memo states at p.8 “BP management’s internally 
expressed, but publicly hidden contempt for the “lessons” of Texas City, it is 
shown in the BP executive’s e-mail that derisively dismissed as “clutter” the 
sincere efforts by lower level employees to implement and understand the safety 
program to which the global oil field giant professed to be committed.”  

      
4. Tone of the Memo 

 
Press reports have described the Memo as ‘scathing’ and ‘ferociously worded’.  
Anger and exasperation are palpable throughout.  It is possible that the Memo’s 
rhetoric is overblown or a tactic to encourage BP away from a trial and towards a 
settlement acceptable to the DOJ.  



 
However, it is also possible that the tone reflects annoyance on the part of the 
DOJ at a perceived attempt by BP to circumvent the appropriate process and 
instead seek findings that would potentially harm the DOJ’s claims in the January 
trial. Reference is made on p.2 and p.3 to a “veiled motion for summary 
judgement” and on p.3 to “The Fairness Hearing should not be used as BP’s 
forum to poison the well for Phase One or other stages.”  If this was BP’s 
intention it would appear, given the ferocity of the DOJ response and the media 
coverage generated, to represent a tactical misstep.    
 
Below are some quotations from the Memo.   
 
“that such a simple, yet fundamental and safety-critical test could have been so 
stunningly, blindingly botched in so many ways, by so many people, 
demonstrates gross negligence” – p.15 referring to the negative pressure test. 
 
“the behaviour, words, and actions of these BP executives would not be tolerated 
in a middling size company manufacturing dry goods for sale in a suburban 
mall. Yet they were condoned in a corporation engaged in activity that no less a 
witness than Tony Hayward himself described as comparable to exploring outer 
space” – p.10  

 
“If the foregoing incomprehensible failings were all that led to the botched 
negative pressure test, the sketched canvass of gross negligence and willful 
misconduct already could be considered nearly complete. But it actually gets far 
worse.” –p.19 
 
“While it is true that many resources are in a better condition than at the height 
of the Spill – after all, they are no longer slathered in layers of BP’s oil -…” p. 27 
 

 
 

 
 
 
 


